UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_____________________________________________________________ X
ANGEL BRITO-DELEON, :
Petitioner/Plaintiff,
: REPORT AND
-V.- RECOMMENDATION
: To the Honorable Loretta A. Preska
JOHN ASHCROFT, Attorney General of the United United States District Judge
States; KEVIN ROONEY, Acting Commissioner of :
Immigration and Naturalization Service; EDWARD 01 Civ. 2839 (LAP)(GWG)
MCcELRQOY, New Y ork District Director for
Immigration and Naturalization Service; and
IMMIGRATION AND NATURALIZATION
SERVICE,
Respondents/Defendants.
_____________________________________________________________ X

GABRIEL W. GORENSTEIN, UNITED STATES MAGISTRATE JUDGE
Petitioner Angel Brito-Deleon, who isin the custody of the Immigration and
Naturalization Service (“INS") and subject to afinal removal order, petitions for awrit of habeas

corpus pursuant to 28 U.S.C. § 2241. For the following reasons, the petition should be denied.

STATEMENT OF FACTS

Brito-Deleon is acitizen of the Dominican Republic. See R 65.1 On September 30,
1991, after entering the United Statesillegally on an unspecified prior date, Brito-Del eon

pleaded guilty to Attempted Criminal Sale of a Controlled Substance in the Third Degreein the

'Referencesto “R. " areto the Certified Administrative Record of Petitioner’s removal

proceedings as compiled by the Executive Office for Immigration Review of the United States
Department of Justice (Exhibit A to Respondents' Return, filed July 25, 2001).
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New Y ork Supreme Court, Bronx County and was sentenced to time served and five years
probation. See Verified Petition for a Writ of Habeas Corpus and Complaint for Declaration
[sic] and Injunctive Relief (“Petition™”), 1 20; Exhibit A. On July 25, 2000, after a forty-day visit
to the Dominican Republic, Brito-Del eon attempted to reenter the United States, but was
intercepted by INS officials at New Y ork’s JFK International Airport. See R. 112-19.

On July 25, 2000, the INS issued a Notice to Appear, aleging four grounds upon which
Brito-DeL eon was inadmissibleto and subject to removal from the United States under 8 U.S.C.
§ 1182(a): 1) as an alien who had been convicted of a controlled substance violation; 2) as an
alien who the consular or immigration officer knows or has reason to believeis or has been an
illicit trafficke of a controlled substance; 3) as an alien who, by fraud or willfully
misrepresentinga material fact, seeks to procure a visa, other documentation, or admission into
the United States or other benefit; and 4) as an immigrant not in possession of avisa, reentry
permit, border crossing identification card or other valid entry document. See R. 120-23.

On August 8, 2000, aremoval proceeding was held before Immigration Judge (“1J7)
Alan A. Vomacka? R. 42-46. Brito-Deleon appeared without counsel, but told the |J that an
attorney, Megaly Lucas, had agreed to represent him. R. 44. Because Lucas was not present, the
IJ adjourned the removal proceedings for three days to permit her to appear. R. 45.

On August 11, 2000, the removal proceeding resumed. R. 47-53. Brito-DelLeon
submitted a letter dated August 9, 2000, to the 1J from Lucas requesting an adjournment for over

amonth because she was going to be out of town. R. 48-49. After suggesting that he or his

*This proceeding and all subsequent proceedings were conducted with a Spanish
interpreter.



family call Lucas office to have someone there ref er another lawyer to Brito-Deleon, the 1J
again adjourned the proceedings for aweek so tha Brito-Deleon could find “another lawyer to
work on the case.” R. 50-51.

On August 18, 2000, the proceeding resumed and Brito-Deleon again appeared without
counsel. R.55. ThelJcaled Lucas' office, but no one answered her phone. R. 56. The |Jthen
stated that if Brito-Del eon had a conviction rdating to the sale of drugs he would not be able to
reenter the country and that keeping him in detention for another four weeks while they waited
for his attorney was not justified. R. 56-57. The judge continued:

WEell, | try very hard to make arrangements so people can have an attorney, but as

far as1’m concerned, it’sjust not justified to put your caseover for four weeks

without any action at all. And I, | don’t have any idea how to contact the attorney.

So, asfar as|’m concerned, | can put your case off one more time to see if you can

find some substitute attorney or get in touch with Ms. Lucas. But the rulingl’m

making isit just is nat justified to wait until September 16th for her to retum to

the country.

R. 58. The IJthenstated he was gang to adjourn the proceeding far another week and told
Brito-DeL eon: “If you don’t have an atorney of some type to represent you on the 25th, it is
possible that | will require you to go ahead and get started in your case speaking on your own.”
R. 59.

When the proceeding resumed on August 25, 2000, Brito-Del eon again appeared without
an attorney. R. 62. When questioned about this by the 1J, Brito-Del eon stated that he was
waiting for Lucas to return and that he could not afford to hire anew attorney. 1d. ThelJ
decided to proceed with the hearing:

Now, you're herein New Y ork City, which I’'m sure has more immigration

attorneys than anywhereelse in the country. And | simply cannot justify putting
your case off because you feel thereis only one lawye who can represent you or



can be found to help you. I’m sure you don’t enjoy being here in custody but from

the point of the Immigration Service, | believeit costs $100 a day to keep you in

detention. And your attorney never actually asked permission from this Court to

miss a hearing; she just sent aletter saying she couldn’t be herefor five weeks.

And asfar as|’m concerned this just isn’t acceptable.

R. 63-64.

After being sworn in, Brito-Del eon admitted that he was a citizen of the Dominican
Republic and although he had applied to become alawful permanent resident (“LPR”) of the
United Statesin 1995 or 1996, he had not yet been granted this status. R. 66. He also admitted
that he was convicted, upon a guilty plea, of attempted sale of a controlled substance in the third
degreein Bronx County, New York. R. 67. The 1Jthen found that based on Brito-Deleon’s
1991 drug conviction he was removable as an alien who has been convicted of a controlled
substance offense and as an alien who the immigration officer knows or has reason to believe has
been involved in selling drugs. R. 70-71. Additionally, the IJ found that Brito-DelLeon did not
have the proper documents to enter the United States. R. 71. Because the 1J did not have a copy
of Brito-DeLeon’s LPR application, in which, the INS alleged, Brito-Deleon failed to disdose
his 1991 drug corviction, he did not rule on the charge that Brito-Deleon sought to obtain avisa
or other benefits by fraud or misrepresentation. Id. The |J ordered Brito-Del.eon’sremoval. R.
41, 75.

After the removal proceeding, Brito-Del eon retained a new attorney, David Van
Muraskin, to appeal the |J s decision to the Board of Immigration Appeds (“BIA”"). See R. 39.
In his appeal, Brito-Deleon argued that he was denied his Sixth Amendment right to have

counsel at the removal proceeding, that he was not made aware of the charges, that the court

should not have proceeded without his LPR application file, and that he was eligible for relief



under former 8 U.S.C. § 1182(c) (1994). R. 5-9.

On March 6, 2000, the BIA issued itsruling. R. 2-4. It found that Brito-DelLeon’s due
process rights were not violated when the 1J conducted the removal proceeding without Brito-
Del eon’s attorney becausethe 1J first ascertained whether Brito-Del eon desired representation
and then adjourned the proceedings three times to allow Brito-Del.eon to have legal
representation. R. 3. It next found that Brito-Del eon was properly advised of the grounds of
inadmissibility lodged against him. 1d. It also found that because the 1J did not sustain the fraud
or misrepresentetion charge, Brito-Del.eonwas not harmed by the failure of theINS to have his
LPR application file at the hearing. 1d. Finally, theBIA found tha the 1J was not oldligated to
afford Brito-Del.eon an opportunity to apply for awaiver under former 8 U.S.C. § 1182(c)
because that relief isonly available to LPR’ s and Brito-DeLeon isnot an LPR. R. 3-4.

On April 4, 2001, Brito-DelL eonfiled this habeascorpus petition. The petition requeds
that the District Court vacate the removal order, enjoin respondents from deporting Brito-DelLeon
and grant him bail pending these proceedings. On May 8, 2001, this Court issued an order,
without opposition by the Government, staying Brito-Del_eon’s removal until further order of the

Court.

. DISCUSSION
A Jurisdiction

At the outset, the Caurt notes that it hassubject matter jurisdiction to entertain this
petition. SeeINSv. &. Cyr, 121 S. Ct. 2271, 2287 (2001) (habeas corpus jurisdiction under

§ 2241 was not repealed by the 1996 enactments of the Antiterrorism and Effective Death



Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214 (“AEDPA”) and the Illlegal
Immigration Reform and Immigrant Responsibility Act, Pub. L. No. 104-208, 110 Stat. 3009-546
(“NRIRA)). Additionally, because the BIA affirmed the 1J' s removal order, Brito-Del eon has
exhausted his administrative remedies and a district court may review the order. See8U.S.C. §
1252(d).

B. Merits

1. Right to Counsel

Brito-Del eon contends that his Sixth Amendment right to counsel was arbitrarily denied
by the 1J. See Petition at 10. An alien has no right to counsel, however, under the Sixth

Amendment, see, .., Michelson v. INS, 897 F.2d 465, 467 (10th Cir. 1990), but is instead

provided with this privilege based on statute and procedural due process protections afforded by

the Fifth Amendment. See generally lavorski v. INS, 232 F.3d 124, 128 (2d Cir. 2000); 8 U.S.C.

81362 (“In any removal proceedings before an immigration judge . . . the person concerned shall
have the privilege of being represented (at no expense to the Government) by such counsdl . . . as
he shall choose.”).

Although generally an alien may waive this right to counsel only if the record indicates

that the waiver was voluntary and unambiguous, see Montillav. INS, 926 F.2d 162, 169-70 (2d

Cir. 1991), theright is not violated if after advising the alien of the right and adjourning the
proceedings so the alien can procure counsel, the alien never in fact obtains counsd. Hidalgo-
Didlav. INS, 52 F.3d 444 (2d Cir. 1995). InHidalgo, the IJadvisedthe alien of hisright to
counsel at theinitial hearing, which was adjourned so that the alien might obtain counsel. 1d. at

445. At the second hearing, after advising the alien again of hisright to counsel and agreeing to



a second adjournment, the court warned the alien that he should be prepared to proceed with or
without counsel at the next hearing. Id. At the third hearing, the alien appeared without counsel
and the 1J conducted the hearing without counsel present. 1d. On appeal, the Second Circuit
addressed the issue of whether the alien knowingly and voluntarily waived his right to counsel.
1d. at 446-47. In finding any argument to the contrary frivolous, the Court reasoned:

If an immigration judge could not proceed with a hearing after two adjournments

without the alien’s express waiver, an alien seekingto stave off deportation would

be able to win an infinite number of adjournments, and would be better off

appearing without a lawyer than with one.
1d. at 447.

In the instant case, the |1J adjourned the proceedings three times so that Brito-Del eon
might retain representation. At the first hearing, Brito-Del.eon told the IJ that he had retained
counsel and the 1J adjourned the proceedings so that the attorney could attend the hearing. R. 44-
45. At the second hearing, Brito-Del eon submitted a letter fram his attorney stating she would
be out of the country for morethan amonth. R. 48. The |J then advised Brito-Deleon that this
was too lengthy a period, that he was not going to wait for theattorney to return, and that Brito-
Deleon or afamily member should call his attorney s office to get areferral for another lawyer
to attend the hearing or to retain anew attorney. R. 49-50. At the third hearing, the IJagain
advised Brito-Del eon to retain another attorney, told him that he might have to proceed on the
merits at the next hearing even if no counsel appeared, and adjourned the proceedings for athird
time. R. 57-59. At the fourth hearing, Brito-Del eon stated he had not attempted to contact

another attorney. R. 62. The |Jthereupon proceeded with the removal hearing.

The 1J s actions did not violate the due process clause because he provided repeated



opportunities for Brito-Deleon to retain counsel. Likethe IJin Hidalgo, the 1J here told Brito-
Del eon that he had aright to counsel, adjourned the proceedings on more than one occasion so
that Brito-DelLeon could retain counsel, and advisaed Brito-Del.eon that he should be ready to
proceed even if he could not find counsel to attend the proceeding. Notably, the 1J granted Brito-
Del eon three adjournments to retain counsel to gopear at the proceedings, compared with only
two granted Hidalgo. It isincumbent on the alien to make reasonable efforts to secure the
representation of an attorney who can actually be available to attend the administrative hearing.
Due process does not require the IJ to grant unlimited adjournments until such representation is

secured. See, eq., Gutierrez v. Reno, 99 Civ. 11036, 2000 WL 1643585, at *4 (S.D.N.Y. Nov.

1, 2000) (alien’sright to counsel not violated when, ater two adjournments, 1J proceeded with

hearing on the merits without attomey present); Gomez-Perez v. McElroy, 01 Civ. 2593, 2001

WL 370220, at *1 (S.D.N.Y. April 12, 2000) (no due process requirement that 1J grant fourth
adjournment).

Additionally, the 1J s process was amodel of fairness. He clearly explained the charges
to Brito-DeLeon. R. 43-44. He dso instructed Brito-Del eon not to answer any questions he did
not understand, R. 64, and provided Brito-Del.eon with an opportunity to spesk on his own

behalf and explain why he should not be deported. R. 723

3 Brito-Del eon suggests that the hearing was improper because he had been
granted advance parole statuswhen he went to the Dominican Republic. Petition at 11. Because
this claim was raised neither before the 1J or the BIA, it iswaived. See Drozd v. INS, 155 F.3d
81, 91 (2d Cir. 1998); Xin-Chang Zhang v. Slattery, 55 F.3d 732, 748 n.10 (2d Cir. 1995), cert.
denied, 516 U.S. 1176 (1996). In any event, Brito-DelLeon points to no constitutional or
statutory argument that thegranting of advance parole can serve to alter an alien’ sinadmissible
status and the Court is aware of none.

(continued...)



2. Ineffective Assistance of Counsel

Although Brito-Del eon characterizes his claim solely asone asserting the right to
counsel, the cases he cites concern ineffective assistance of counsel. See Petitioner Angel Brito-
Del eon’s Mamorandum of Law in Support of His Petition for Writ of Habeas Corpus (“Pet.

Mem.”) a 1 (citing lavorski v. INS 232 F.3d 124 (2d Cir. 2000) and Esposito v. INS, 987 F.2d

108 (2d Cir. 1993)). Ineffective assistance of counsel in a deportation or removd case “occurs
when * counsel’ s performance impinged upon the fundamental fairness of the hearing in violation
of the fifth amendment due process clause.’” lavorski, 232 F.3d at 128 (quoting Rabiu v. INS, 41
F.3d 879, 882 (2d Cir. 1993)). The fundamental fairness of the hearing isimpinged when
competent counsel would have acted otherwise and the alien was prejudiced by counsel’s
performance. lavorski, 232 F.3d at 129. Prejudice is established by showing that the result of
the removal proceeding would have been different had counsel acted competently. Esposito, 987
F.2d at 111. Because competent counsel would have attended the removal proceeding, the issue
Iswhether the result of the removal proceeding would have been different had an attorney been
present.

In this case, Brito-Del.eon was convicted upon his gquilty pleato attempted sale of a
controlled substance in the third degree. SeeR. at 67, 86-87, 105. A person who has been

convicted of a controlled substance violation is inadmissible into and removable from the United

3(...continued)

Brito-Del eon also argues, Petition at 8, that the hearing was imprope because the INS
did not haveitsfile available to prove that he had committed fraud or misrepresentation, under 8
U.S.C. 8§ 1182(a)(6)(C)(i), by failing to disclose his 1991 drug conviction on his LPR application.
The 1J did not sustain this charge, however, precisely because the file was not available and thus
the file' s absence has no relevance to the order of removal.
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States. See 8 U.S.C. 8 1182(a)(2)(A)(i)(I1). This provision may only be waived by the Attorney
General if the conviction relates to smple possession of 30 grams or less of marijuana, not the
attempted sale of a controlled substance for which Brito-Del.eon was convicted. See 8 U.S.C.

§ 1182(h).

The only discretionary relief for which petitioner claims he might have been eligibleis
suspension of deportation under former section 212(c) of the Immigration and Naturalization Act
(previously codified at 8 U.S.C. 1182(c)). See Petition at 4-6, 14; Pe&t. Mem. at 2-3. This
provision permitted L PR’ s with an urrelinquished domidle of seven consecutive years to apply
for awaiver of deportation. In 1990, Congress amended section 212(c) to bar relief for anyone
who had been convicted of an aggravated felony and had served a term of imprisonment of at
least five years. Pub. L. No. 101-649, § 511(a) (amending 8 U.S.C. § 1182(c)). In 1996,
Congress passed the AEDPA, which identified a broad set of offenses for which convictions
would preclude such relief. See Pub. L. No. 104-132, § 440 (d) (amending 8 U.S.C. § 1182(c)).
That same year Congress passed IIRIRA, which repealed § 212(c) and replaced it with a new
section that gives the Attorney General authority to cancel removal for a narrow class of
inadmissible or deportable aliens. See Pub. L. No. 104-208, § 304(b) (enacting 8 U.S.C.

§ 1229b).

In St. Cyr v. INS the Supreme Court held that 8§ 212(c) relief remains available for aliens
“whose convictions were obtained through plea agreements and who, notwithstanding those
convictions, would have been eligible for § 212(c) relief at the time of the plea under the law
thenin effect.” 121 S. Ct. at 2293. In 1991, when Brito-Del eon pleaded guilty to the controlled

substance charge, an alien was eligible for a 212(c) waiver if he 1) had been admitted to the
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United States as an LPR, 2) had cortinuously resided in the United Sates for at leas seven yeas,
and 3) had not served aterm of at |east five years for an “aggravated felony.” See8 U.S.C.
1182(c) (1991). Brito-Deleon, however, isnot an LPR. SeeR. 66. Therefore, he was never
eligible for awaiver of deportation and even a competent attorney attending the hearing could not
have dtered Brito-Del eon’sindigibil ity.

For these reasons, Brito-Del.eon’ s ineffective assistance of counsel argument must be
rejected.’

3. Notification of the Charges

__ Brito-Deleon also asserts that he was not properly informed of the charges against him.
See Petition at 10. Thisdaim too iswithout merit. After statingthat he spoke Spanish best, R.
43, all of the proceedings were conducted through a Spanish interpreter. At the very first
hearing, on August 8, Brito-Del eon admitted that he received a copy of the Notice to Appear,
which set forth the charges against him, and the |J also explained the chargesto him. See R. 43-
44. The1Jtherefore complied with 8 C.F.R. § 240.10(a)(6) (the IJ must “[r]ead the factual
allegations and the charges in the notice to appear to the respondent and explain them in non-

technical language”).

*Respondents urge dismissal of any ineffective assistance of counsel daim on the ground
that Brito-Del eon failed to exhaust administrative remedies. See Respondents' Memorandum of
Law in Opposition to Petition for Writ of Habeas Corpusat 12-13. Specifically, the respondents
contend that Brito-Del_eon was required to argue his ineffedtive assistance of counsel claim
before the BIA by movingto reopen his case as required by regulation and BIA precedent. See 8
C.FR.832andInrelLozada 191 & N Dec. 637 (BIA 1988). TheCourt recognizes that
ineffective assistance of counsel claims have been dismissed where an alien has failed to follow
these requirements. See, e.q., Bernal-Vallgo v. INS, 195 F.3d 56, 64 (1st Cir. 1999); Stewart v.
INS, 181 F.3d 587, 596 (4th Cir. 1999). Because Brito-Deleon’s claim must be rejected on other
grounds, however, the Court need not address this issue.
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CONCLUSION

For the foregoing reasons, Brito-Del.eon’ s petition for awrit of habeas corpus should be
denied. In addition, because the petition should bedenied, the accompanying request for bail
should be denied and the May 8, 2001 Order staying the removal or deportation of Brito-Del.eon

should be vacated.

Notice of Procedure for Filing of Objections to this Report and Recommendation

Pursuant to 28 U.S.C. § 636(b)(1) and Rule 72(b) of the Federal Rules of Civil Procedure,
the parties have ten (10) days from service of this Report to file any written objections. See also
Fed. R. Civ. P. 6. Such objections (and any responses to objections) shall be filed with the Clerk
of the Court, with courtesy copies delivered to the chambers of the Honorable Loretta A. Preska,
500 Pearl Street, New Y ork, New Y ork 10007. Any requests for an extension of timeto file
objections must be directed to Judge Preska. The failure to file timely objections will result in a

waiver of those objections for purposes of appeal. See Thomasv. Arn, 474 U.S. 140, 155

(1985).

Dated: November 29, 2001
New York, New Y ork

GABRIEL W. GORENSTEIN
United States Magistrate Judge
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Copies sent to:

David Van Muraskin, Esg.
233 Sherman Avenue, Suite 23
New York, NY 10034

Megan L. Brackney, Esqg.
Assistant United States Attorney
100 Church Street, 19" Floor
New York, NY 100071

Hon. Loretta A. Preska
United States District Judge
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